January 28, 2010

Virginia:

AT A REGULAR SCHEDULED MEETING of the Nelson County Board of Supervisors at 7:00 p.m. in the Board of Supervisors Room located in the Nelson County Courthouse.

Present:  
 


Thomas D. Harvey, North District Supervisor 

Constance Brennan, Central District Supervisor- Chair


Joe Dan Johnson, South District Supervisor – Vice Chair

Allen M. Hale, East District Supervisor


Thomas H. Bruguiere, Jr. West District Supervisor



Stephen A. Carter, County Administrator



Candice W. McGarry, Administrative Assistant/Deputy Clerk



Debra K. McCann, Director of Finance and Human Resources



Fred Boger, Director of Planning and Zoning



Roger L. Collins, School Division Superintendent

Absent:
None
I. Call to Order

Ms. Brennan called the meeting to order at 7:01 pm with four (4) Supervisors being present to establish a quorum and Mr. Bruguiere arriving at 7:10 pm.

A. Moment of Silence
B. Pledge of Allegiance – Mr. Hale led the Pledge of Allegiance
II. Consent Agenda

Mr. Hale asked that Approval of the Minutes be deferred.  He then moved to approve the Consent Agenda, deferring consideration of the minutes. Mr. Johnson seconded the motion and there being no further discussion, Supervisors voted unanimously (4-0) by roll call vote to approve the motion and the following resolutions were adopted:
A. Resolution- R2010- 06 Approval of Minutes – Deferred
B. Resolution -R2010- 07 Road Abandonment (LaPuma Request – Rt. 730 Turnaround)

RESOLUTION-R2010-07
NELSON COUNTY BOARD OF SUPERVISORS

COUNTY ORDER TO ABANDON A ROAD PER §33.1-151 OF 

THE CODE OF VIRGINIA

WHEREAS, a public notice was posted as prescribed under §33.1-151 of the Code of Virginia, announcing that a public hearing would be held upon request, to receive comments concerning abandoning the section of road described below from the secondary system of state highways, and

WHEREAS, the Commissioner of the Virginia Department of Transportation was provided the prescribed notice of this Board’s intent to abandon the subject section of road, and

WHEREAS, after considering all evidence available, this Board is satisfied that no public necessity exists for the continuance of Secondary Route 730, Jones Creek Lane in Arrington, Virginia from 250 ft. from the dead end to the dead end, a distance of 250 ft or approximately 0.190 acres, and hereby deems that section of road is no longer necessary as a part of the secondary system of state highways.
NOW THEREFORE BE IT RESOLVED, that the Nelson County Board of Supervisors hereby abandons the aforesaid section of Route 730, Jones Creek Lane and removes it from the secondary system of state highways, pursuant to §33.1-151 of the Code of Virginia of 1950, as amended; and

BE IT FURTHER RESOLVED, that a certified copy of this resolution be forwarded to the Resident Engineer of the Virginia Department of Transportation.

III. Public Hearings and Presentations

A. Presentation – TJPDC Regional Broadband Initiative (Steve Williams)

This item was considered following items IV A-C.

Mr. Steve Williams of the Thomas Jefferson Planning District Commission (TJPDC) addressed the Board noting that he would give an update on the status of the Regional Broadband Initiative and would ask for authorization for the County Administrator to assist them in providing a letter of support.

Mr. Williams noted that when polled, 100% of its members said that Broadband was identified as a critical issue. He stated that the TJPDC met with all of its member counties and agreed to do a Broadband Stimulus Funding application. He reported that an RFP was issued seeking a private provider to seek grant funds and establish the Broadband service if funded. He noted that they worked with a Technical Committee comprised of IT professionals from its member localities to issue the RFP.  The Committee then evaluated the submittals and selected Digital Bridge of Ashburn, VA as the most qualified to partner with.  He reported that Digital Bridge delivers WiMax or 4G service in 15 rural and underserved areas in surrounding counties including Appomattox. He noted that the WiMax technology they were proposing had not previously been deployed in the region.  He stated that this technology is not hampered by foliage, weather, or line of sight; making it ideal for varying terrains.  He noted that to cover the region, they would need 25 and 50 base units mounted on towers, and they hoped to use existing towers and avoid putting up additional towers.  He said that it would take 12 months to install the system once it was funded. He noted that the benefits were that a small antenna would be received and would convey the internet signal to the recipient computer device.  Additionally, the expected cost was from $25 to $35 per month, per user, with no equipment charges. He stated that the amount needed to implement the project was $10-$12 million; however final design and cost estimates had not been finalized.  He stated that he was seeking support from Boards of Supervisors, libraries, and school systems for the proposal. In conclusion, he noted that Digital Bridge controlled the wireless spectrum in this area for WiMax, matching costs would be paid by Digital Bridge, and they have committed for ongoing operations, including operations and maintenance. He then requested that the Board direct the County Administrator to provide a letter of support for the project.

Mr. Johnson noted that WiMax is similar in speed to DSL or 1MB per second; with Mr. Williams noting that it will improve to 2 MB within the next 18 months.

Supervisors questioned how the regional project would impact what the County proposes to do and Mr. Johnson and Mr. Carter noted that it was two different projects. They explained that the County would be providing the fiber optic backbone that will provide higher speeds at significant cost savings to all and offers options to users of different types of broadband service and bandwidth needs. They stated that the County would be getting the pipeline to allow for these other options for service. Mr. Johnson stated that WiMax beats nothing, but that it is not much better than dial-up, however you don't have to have a tower near to use it. He indicated he had no problem with supporting the regional project, but that Digital Bridge was only one of four or five players. 

Mr. Bruguiere summarized that it will compliment the County’s project and added that Digital Bridge agreed that the County's project was of great benefit for them to connect to the outside. Mr. Carter reiterated that it would be an open access system and anyone could negotiate the use of the fiber. He noted that the County was close to knowing what the answer is on its application.

Mr. Johnson noted the opportunity for redundancy in the system, noting that if you are a microwave provider, the County can provide redundancy with fiber. Mr. Carter added that the County was now able to communicate from ambulances using computers that were received for all EMS units.  He reported that they were using air cards now and could use a microwave system in the future as confirmed by Mr. Johnson.
Mr. Carter reported that Amherst County was working with Digital Bridge on a second round Stimulus Funding application now. He noted that second round applications were due in mid March, and the Feds would announce all second round awards by September 30th.  Mr. Williams noted that Digital Bridge says that once the tower leases are committed, they can implement the system within 12 months.

Mr. Johnson suggested that the County go for a second round application to get the last mile in order to further along local providers; with Mr. Carter indicating that the County is not positioned to do this for round 2.
The Board and staff discussed whether or not it was time to pull together the Broadband Authority; with Mr. Carter suggesting that this be deferred until a funding decision comes out and if successful, the Authority would get briefed and go from there. Members were advised that they were the initial Broadband Authority Board members and that they would serve for 1 year from the date that the Authority’s Certificate of Incorporation was issued, which was around July 29, 2009. The Board acknowledged that they should work on getting together the Authority Board successors.

Mr. Hale stated that he was in favor of moving forward and advised Mr. Williams that needs assessments have been done for Nelson County and can be made available to the TJPDC.  Mr. Carter clarified that the applicant (Digital Bridge) is required to certify levels of service in the region and would have to conduct their own needs assessments.
Following discussion, Mr. Hale moved that the Board of Supervisors authorize staff to draft and send a letter of support for the round 2 funding through the TJPDC and Mr. Harvey seconded the motion. In response to questions, Mr. Williams confirmed that there would be no further funding sought from the Counties for start up or maintenance of the system.  There being no further discussion, Supervisors voted unanimously (5-0) by roll call vote to approve the motion authorizing the letter of support.
IV. Unfinished/New Business 

A. Conveyance of Property (RVCC Draft Deed) 
Mr. Carter distributed new comments received from Sarah Jane Stewart of RVCC on the proposed covenants related to the property conveyance. Phil Payne, County Attorney was also present to brief the Board.
Mr. Carter noted Ms. Stewart’s concerns about the reversion clause; noting that if RVCC seeks financing, the County would have to subordinate the loan if this clause is included. He noted that it would make it difficult for RVCC to get a loan and the Board would have to potentially accept responsibility for the loan, in order for the property to revert back.

Mr. Payne further explained that the concern is with the subdivision prohibition and the reverter clause. He stated that the lender would use the property as security for the loan. If the reverter clause is included, he stated that there was no way for the lender to realize the loan in the event of default. Mr. Payne noted that he had spoken to Mr. Turpin, RVCC’s legal adviser and told him the sense of the Board and he suggested that the County enter into an agreement to subordinate in the future; meaning to agree that those clauses are in effect for the deed of trust and that RVCC could sell the property at foreclosure.  He noted that this would negate the reverter clause. He further advised that they could agree to this, but a subsequent Board could decide not to do the debt subordination; given that they cannot obligate a future Board and would not be bound. He noted that this essentially negates making the conveyance to RVCC.

He also stated that the Board could agree to subordinate the debt and have an agreement that in the event of default, RVCC would agree to re-convey the property; however, the Board would have to pay off the loan if it wanted to control the property. 

Mr. Payne and the Board discussed the use of a First Right of Refusal, with Mr. Payne advising that it would not prevent a sale at foreclosure. The Board would have the option to buy it back at fair market value. Members noted that they may not want to pay this and it should be optional.
Mr. Bruguiere then joined the meeting at 7:10 pm.

Mr. Payne noted that they could craft an agreement so that the bank is not involved and it is between the County and RVCC. He noted that this would prevent an auction and having to buy the building back at fair market value, with the Board only paying the debt.

Mr. Harvey suggested that Mr. Payne and Mr. Turpin work out the details and Ms. Brennan inquired as to there being a limit to the amount of debt that they could put on it. 

Mr. Hale clarified his understanding that if RVCC made improvements on the property and borrowed $500,000 and then in 5 years no one was using the building and there was $300,000 left of the debt that was not going to be paid, the County could have the option of paying off the $300,000 debt amount and getting a clear title to the building.  Mr. Payne confirmed this and noted that he thought he could hammer this out.  He further stated that the improvements would've enhanced the property’s value anyway, the County could pay the debt and then sell the building at fair market value; and it would not make the County co-signers on any notes.

Mr. Payne added that what the Board would be doing was not a first right of refusal, but rather a right to acquire the property if the County paid the debt; which would remove the reverter clause from the deed potentially. He reiterated that in the event of there being debt owed, the County would want to get it back at its option by paying off the remaining debt. He noted that if the value of the property is higher than the debt, then the County would be in a good position if it acquired it back for the debt owed.

In conclusion, Mr. Carter questioned Mr. Payne about the legal affects of including the subdivision prohibition, with Mr. Payne noting that both covenants would restrict them and would only come into play if there was a foreclosure.  If the bank were to foreclose, these two covenants (reverter and subdivision prohibition clauses) would be gone if someone else buys the property.
The Board then agreed by consensus that it was okay with being able to re-acquire the property for any remaining debt owed on a loan should RVCC be in default and that the subdivision prohibition could be removed.  
Mr. Payne noted that he would work with Mr. Turpin to revise the conveyance documents as such and would bring them back to the Board.
B. Virginia Department of Health FY09-10 Local Funding Request

Mr. Carter noted that after the Board agreed for VDH to retain the $11,731.00 for local funding, they determined that they would realize an additional $643.00 in reductions from the State and they would like to add it to the previous amount. He noted that the new total would be $12,374 if approved.

Mr. Johnson moved to approve VDH’s FY09-10 request of $643.00 for local only funding and Mr. Harvey seconded the motion. There being no further discussion, Supervisors voted unanimously (5-0) by roll call vote to approve the motion and the funding request.
C. TRES Roof Replacement/Window Evaluation A&E Proposal

Mr. Carter introduced this subject and noted Dr. Collins being present.

Mr. Carter noted the roof replacement and window issues at Tye River Elementary School (TRES) and possible window issues at Rockfish River Elementary School (RRES). He reported that the School Board had issued an RFP for A&E services to investigate and develop specifications for the replacement of the TRES roof and window investigation.  He noted that the A&E firm had been selected and the School Board was ready to proceed and is requesting $40,825 to hire the A&E firm.  He noted that while high, the $40,825 cost was a not to exceed amount.  He added that he would report again on the estimated costs and resolutions as a result of the A&E firms work and evaluation.
Mr. Carter deferred to Dr. Collins for comment, and he noted that the A&E firms suspect that leakage was seeping around the windows down through the brick and getting clogged up.  He stated that they don't know the extent of the problems with the windows and the TRES roof is in a desperate situation.  He reported that they had interviewed 4 out of 5 respondent firms and that 70% of the selected firm’s work was this kind of work and they thought they were the best firm. He reiterated that the scope would be as Mr. Carter suggested and the work should be done by TRES’s fall start.  He noted that he would be back to report to the Board when he knew the totality of the situation.  He noted that they would not be locked in to one type of roof and the selected A&E firm has an excellent reputation; having worked on 60+ school buildings. He stated that RRES wanted to evaluate the windows there and he noted that he didn’t think a new roof was needed there now, but would be eventually.

Mr. Hale expressed his dislike for hiring outside consulting firms to tell them what they know needs to be done; noting that several contractors had already looked at the roof and had given estimates. Dr. Collins noted that figures had been gotten for a metal vs. shingle roof and that these were estimates and not formal bids. 

Mr. Carter added that just getting estimates and hiring someone to do the work would not work within the framework of the Virginia Public Procurement Act (VPPA) requirements; which dictates that they get specifications developed by someone other than the contractor that bids on the work. He reiterated that this is a fundamental difference between private and public entities; that have to abide by the VPPA etc. 

Mr. Johnson asked if there was any recourse should any forensic evidence of structural damage be found, with Mr. Carter noting that it was not likely, but he would have to consult with Mr. Payne.

Ms. Brennan noted that she thought that the investigation was worthwhile and acknowledged that the County and Schools have to comply with the VPPA. Mr. Carter noted that the statutory limit for construction was $50,000 projects.
Mr. Carter noted that the next step is for the Board to vote and if in favor, a budget amendment would be brought forth at the February 9th meeting transferring the funds from the contingency.

Mr. Johnson then moved to approve the appropriation of the not to exceed amount of $40,825 to the school system for A&E services at Tye River Elementary School and Rockfish River Elementary School.  Mr. Harvey seconded the motion and Mr. Hale stated that he would vote in favor of the motion because the repairs were needed but he was hostile to the process. Supervisors agreed but acknowledged that their hands were tied.  There being no further discussion, Supervisors voted unanimously (5-0) by roll call vote to approve the motion and the requested funding.
The Board then agreed by consensus to consider item III A Presentation – TJPDC Regional Broadband Initiative (Steve Williams) prior to item IV D.
D. Roseland Waterline Extension and Related Capital Improvements
This item was considered following item III A Presentation – TJPDC Regional Broadband Initiative (Steve Williams)

Mr. Tim Castillo of the Service Authority addressed the Board and reported that his Board had authorized him to move forward with the Preliminary Engineering Report (PER) for the project(s). He also noted that Bury and Partners Engineering has agreed to delay payment of their fees until they see where the project funding is coming from. He noted that these costs may be reimbursed from Rural Development (RD) funding later.

Mr. Carter then updated the Board on events since the January 26th joint meeting with the Service Authority Board as follows:
Mr. Carter reported that he had spoken with DEQ staff on the Roseland waterline extension and additional capital improvements; giving them the status and relating the Board’s considerations. He noted that DEQ has until September of 2011 to commit and expend their stimulus funds.  He noted that they have offered $1.7 million to the County to go towards the Roseland waterline extension that would remediate the underground storage tank contamination issue.  He noted that DEQ staff said that they won’t know how the monies are provided (stimulus etc.) and they want to commit the funds by May 2011 in order to have 15% of the monies expended, 35% committed, and all of the funds fully expended by September of 2011.

He noted that he related the more complex capital issues being considered by the Board, but that DEQ’s concern was not being able to complete the project by the 2011 deadline.  He reported that DEQ’s position was that the Service Authority’s projects would adversely impact the use of their funds and the completion of their project. He further noted that DEQ’s primary interest was the Roseland waterline extension that would remediate the UST contamination issues. He added that their funds would be 100% grant.
The Board and staff discussed doing the extension of the waterline to Roseland first and then doing the rest of the project(s). Mr. Carter reported that he had spoken to Ms. Kwiatkowski of Bury and Partners and had asked her to put together a preliminary timeline with emphasis on completing the waterline extension first. Ms. Kwiatkowski did this and sent it to DEQ; showing that it could be done on paper.  He noted that DEQ was still concerned about the project getting bogged down and the County not spending the money timely.  He noted that the Board did not have to decide tonight but needed to by the February 9th meeting. He noted that DEQ staff was willing to come and meet with the two Boards and staff.  Mr. Carter advised that the real issue at hand was who will pay for the project(s); reiterating that the Board would be accepting money from DEQ before knowing the other funding sources. He said that if the project were phased, the Board would still have $1.2 million in UST funds available that could be used in the future, but noted that it is a declining balance.

To clarify how the project had evolved, Mr. Carter noted that when it became clear to County staff that DEQ would fund the waterline extension to Roseland, staff met with Mr. Castillo and his staff; who stated that increasing the system’s capacity was as a condition of doing the waterline extension.  He noted that then other elements were added, which were the wastewater discharge and loop line. 

Mr. Johnson stated his understanding was that they would be required to deal with the wastewater discharge because of higher DEQ standards.  Mr. Carter noted that he understood that in 2012, the wastewater discharge standards will become more stringent and that the Service Authority may have a problem with metals and its permitting because the Black Creek will not provide enough of a dilution factor. He noted however, that the Service Authority was not mandated to find a new discharge location.  Mr. Carter noted that this issue was separate from the water line extension, but it may be more cost efficient to do the projects all at once.   

Mr. Carter added that failures to meet licensing requirements would mean that the Service Authority is subject to the process; they would have to be out of compliance for three months in a row and would be given notice and a timeframe to fix the problem. He reiterated that the Service Authority is a separate entity and they would be responsible for any fines and fixing the problem.

In discussing the potential to increase water capacity, Mr. Carter questioned whether or not it was worth spending $9 million dollars to get 4 million gallons per day.  He noted that the Service Authority proposed going for permitting for 1 million gallons per day to be withdrawn, but may not be able to treat that amount. 

Mr. Castillo added that the Roseland waterline extension would require flushing, would decrease their capacity, and thus would require the additional projects. He noted that the water consumption was in Lovingston and it would be pumped there so it wouldn’t have an aging factor.
Mr. Carter noted that it comes back to the Board’s consideration of whether or not they are willing to take the risk of committing to accept funds and then have an obligation of unknown debt.

Mr. Johnson inquired as to whether or not they could separate the projects out and manage the system standing on its own. Mr. Castillo stated that the VDH has said that they would need a secondary water source because of the state of Black Water Creek; which is not as reliable a source as thought when the system was built. Mr. Johnson inquired again as to the feasibility of separating the projects; suggesting that the waterline extension be done and then the second etc. be done down the road while seeking grant funding. 
Mr. Harvey stated that the Service Authority was looking for the Board’s commitment and that the DEQ funding should be turned down if the intention is to do only the Roseland waterline extension; given that it was the best environment to do it all now. 

It was noted that the timing could be broken down such that the Board could commit to the Roseland waterline extension and then move ahead.
Ms. Brennan questioned what the Board is going to have to do, when and how. She stated that they needed to determine this and figure out what could be afforded.

Mr. Carter noted that the Service Authority was faced with these problems, but that the Board could negotiate who would be responsible for what costs. He reiterated that the Service Authority does not want to be responsible for paying for it. He noted that according to the timeline provided by Rural Development, the Board would not know until September if the Service Authority got the funding and that it is more complicated because not all of the money is stimulus money, but the rules are the same.  Mr. Carter then suggested that it did not make sense to have a Service Authority that was separate and distinct if the County had to fund their operations; noting that users should pay for their services, not the taxpayers of the County.
In discussing this further Mr. Johnson questioned if they would go back to wells and septic systems then and Ms. Brennan noted that Draper Aden has said that rural counties always have to subsidize their authorities. Mr. Bruguiere noted that the Health Department has said that the NCSA needs another water source and if someone comes in, they cannot serve them. Mr. Carter stated that the Health Department would not shut them down and Mr. Castillo added that no more building permits would be issued in the area.

Mr. Bruguiere stated that he thought it would be worthwhile to secure the DEQ funding and work on obtaining the grant funding for the rest of the project(s); stating that it was worth $86,000 in annual debt service at 75% grant to do; then if they don't get the grant funds they could drop back and punt. Mr. Hale added that they would've already expanded system that would require the system upgrades whether or not they had the other funding at that point.

The Board and staff discussed the 2012 changes in the metal discharge limits allowed and noted that there was no technology to address the impending limits; which called into question where and how the treatment plant was built to begin with.

Mr. Carter again questioned how the costs will be addressed and inquired as to whether or not taxes would be raised; noting a current FY11 $1.8 million funding deficit.  It was suggested that they explore alternative solutions that could be less expensive.

Ms. Brennan asked if the line was run to Ferguson’s Store only, would the NCSA still have to expand the system. Mr. Carter responded that the DEQ funding offer is to run it all the way to Roseland if it is refused; then there would be enough funds to go to Ferguson's Store only.  He noted however, that DEQ wanted to fix both UST contamination problems.

Mr. Carter noted that DEQ wanted a decision on February 9th and were willing to meet with the Board if so desired. He noted the benefit of looking at long range plans but stated that funding it is a budgetary concern.  

In conclusion of this item, the Board decided by consensus to make a decision on February 9th. 
V. Public Comments
Ms. Brennan opened the floor for public comments and the following persons were recognized:

1. Ms. Kim Cash, Montebello

Ms. Cash stated that she was amazed that the county would consider committing taxpayers to $9 million for yet another water line extension. She noted the current $86,000 a year debt service to pay for Piney River 3 to benefit about 100 landowners to fix septic problems that could have been fixed without any debt service.  Ms. Cash pointed out that one of the reasons given for burdening the taxpayers with the debt service for Piney River 3 was to allow for more business growth in that area, growth that has never materialized because the current system is now nearing capacity and needs a couple of million dollars in upgrades. She said that now the county is considering yet another extension to benefit another 100 landowners to fix a problem that was neither created by nor the responsibility of Nelson County taxpayers. Ms. Cash said that the proposed $9 million project includes upgrades to take care of capacity and discharge issues that someone should have predicted when designing the Black Creek system. She noted that putting this kind of debt service burden on taxpayers in the name of increasing residential development to increase the real estate tax base flies in the face of reality as residential growth never pays for itself after the taxpayers provide police, fire & rescue, school buses and the education of the children. Ms. Cash asked the Supervisors to think before agreeing to yet another expensive benefit for a few to be paid for out of the pockets of the many.

There being no other persons wishing to be recognized, the public comments session was closed.

Prior to adjournment, Mr. Johnson questioned whether or not the Board can do anything about the gravel roads of the County that were in shreds after the recent heavy water flow. He noted that citizens that had contacted Watkins Abbitt had been referred back to the Board of Supervisors. He confirmed with the other members that the County could not do anything at this point, but could make decisions when they work on the secondary six year plan; however it was noted that there was currently no funding for this.
VI. Adjournment
At 8:45 pm, Mr. Hale moved to adjourn the meeting and Mr. Johnson seconded the motion. There being no further discussion, Supervisors voted unanimously by voice vote to approve the motion and the meeting adjourned.
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